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428 MORRIS CANAL AND BANKING CO. vs. LEWIS. 

New Jersey Court of Appeals— March Term, 1858. 

THE MOKRIS CANAL AND BANKING COMPANY, APPELLANTS VS. GEORGE 
T. LEWIS, RESPONDENT. 

1. Railroad qr canal bonds, 'with coupons, deposited as collaterals for the payment 
of promissory notes, may be sold, if the notes are not paid at maturity, the pre- 
sumption being that snch was the intention of the parties. 

2. Without a special agreement to that effect, ordinary bonds and mortgages, or 
promissory notes, deposited as collaterals, cannot be sold to raise the money. 

The bill in this case was filed in the Court of Chancery of New 
Jersey, by the respondent, who held several coupon bonds of the 
Morris Canal and Banking Company, which were due, to obtain a 
decree for their payment. The chancellor made his decree, ordering 
the revenue of the company to be sequestered until the money is 
paid ; whereupon the company appealed. 

The unanimous opinion of the court was delivered by 

Elmer, J. — It was held by this court in the case of The Morris 
Canal and Banking Company vs. Fisher, 1 Stock. 667 & 3 Am. L. 
Reg. 423, that the coupon bonds of the company are transferable 
by delivery, so that a bona fide holder has a good title to them ; 
and this principle has since been recognized as correct by other 
courts. It rests upon the facts that such bonds are expressly 
designed to be thus circulated, and to be sold in the stock market 
like public securities ; and that they are universally so used. When 
bonds of such a character, having several years to run before they 
become due, are deposited as collateral security for the payment of 
promissory notes soon to mature, the fair presumption is that they 
were designed to be held as a pledge, and were expected to be sold, 
after demand and due notice, like goods and chattels, stocks and 
public securities, in case the debt for which they were pledged should 
not be punctually paid. Such a deposit diners entirely from a 
deposit of ordinary bonds, mortgages, promissory notes, or like 
choses in action, which, in the absence of an agreement to that 
effect, the creditor cannot expose to sale, because they have no 
market value, and it cannot be presumed it was the intention of the 
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parties thus to deal with them. The reasoning of the judge in the 
case of Wheeler vs. Newbold, 5 Duer, 29, goes to this extent, 
although the case itself decides only that a sale of pledged property, 
to be valid, must be public, and be preceded by a demand of pay- 
ment, and a reasonable notice of the time and place of sale. 

The bonds now in question, were deposited by the appellants as 
collaterals, for the payment of two notes of theirs given to J. P. 
Morris & Co. Besides the presumption arising from the nature .of 
the deposits, the correspondence between these parties, we think, 
establishes beyond all reasonable doubt, that they expected them to 
be sold to raise the money, if the notes were not paid when they 
became due. (Here follow extracts from the correspondence, ending 
with a formal notice of the time and place of sale, to which there 
was no reply.) 

Whatever may have been the president's personal views, or the 
real intentions of the board of directors, the correspondence will 
admit of but one meaning. Morris & Co. and the respondent, to 
whom it appears it was shown, must have understood them as inti- 
mating that they had no objection to make to the proposed sale. 
To permit them now to complain that they did not so intend, would 
be to permit them to take advantage of their own silence when they 
were bound to speak. In Batten on Specific Performance 88, (7 Law 
Lib. 69) the author states the principle to be deduced from the authori- 
ties in equity to be : " when a person has tacitly encouraged the act 
being done, or has consented to it, he shall not exercise his legal 
right in opposition to that consent." Upon this just principle, if 
it was admitted that when the bonds were deposited it was not 
intended that they should be sold, the company would be estopped 
by the correspondence from withdrawing their consent, after the 
sale had taken place. 

Robert Adams, to whom the bonds were publicly bid off and sold, 
transferred his bid on the next day to Morris & Co., who thus 
became the absolute owners of them, and credited the amount they 
produced on the notes held by them. There is no proof that Adams 
purchased them for Morris & Co., or otherwise than in a fair and 
bona fide manner. It is therefore not necessary to determine 
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■whether Morris & Co. had a right to purchase at the sale made hy 
their own order and for their own benefit. The title of Adams, 
although not so perfected as to enable him to take possession of the 
bonds until he paid for them, was the title of a bona fide purchaser, 
which he had a right to transfer to any subsequent purchaser, who 
thus took his place as a bona fide holder. It does not distinctly 
appear of whom the respondent purchased the bonds ; but as it does 
appear that Morris & Co. had acquired a perfect title to them, it is 
no defence if he purchased of them, and if, as was insisted, he was 
notified before he did so, that the company objected to the sale. 
The decree of the chancellor must be affirmed, with costs. 



In the Supreme Court of Pennsylvania. 

ROGERS ET AL. VS. GILLINGER ET AL. 

The fragments of a building blown down by a tempest are not thereby converted 
into personalty, but pass to the purchaser of the realty at sheriff's sale. 

This case came up on a writ of error to the Common Pleas of 
Bucks county. 

The opinion of the court was delivered by 

Strong, J. — The owner of a lot of ground, upon which had been 
erected a large frame building, conveyed the property to assignees 
in trust for the benefit of creditors. Prior to the assignment, a 
judgment had been recovered against the assignor, which was a lien 
upon the real estate conveyed. Two days after the assignment had 
been made, a storm of wind demolished the building, leaving the 
foundation and walls nearly entire, but breaking the superstruction 
so that its materials could not be replaced, or used in the construc- 
tion of a similar building. While in this condition the whole was 
levied upon and sold under executions founded upon the judgment 
against the assignor, and the voluntary assignees now claim that 
the ruins of the frame building did not pass at the sheriff's sale, that 



